JOHN Y. “JAGC" DIEPENBAOCK JEFEREY L ANDENSON

KAREN L DIEPENBAOCK DAN I SLVERBOARD
KETH W. MBRIDE JOUTIAN A, AL
BRADLEY J. ELIIN YALENE C XINCAD

EILEEN M. DIEPENBROCK MARK E. PETERSON

diepenbrock+harrison N D, WOW o, o

GENE I, CHEEVER BMADLEY B. JOHNSON
A PROFESSIONAL CORPORATION ANDRER A, MATANAZZO
JOEL PATNCK ENB
JON D. AUBIN : K. JAMES DIEPENBAOCK
JEFFREY K. DORSO (1929 - 2002)
JENMIFER L DAUER
SEAN KL HUNGERFORD
OHNS A NCANDLESS
DAVID A. DIEPENBROTK
DAYID P. TENBLADOR

February 2, 2011

Mr. David Cortese, President of the Board and

Members of the Board of Supervisors for Santa Clara County
Supervisors Chambers

70 West Hedding Street

San Jose, CA 95110

Re:  February 8, 2011 Vested Rights Hearing
Summary of Issues and Evidence

Dear President Cortese and Members of the Board:

The purpose of this letter is to summarize key issues and evidence for the Board
concerning the February 8, 2011 vested rights hearing for the Permanente Quarry;

1. What is at issue in this proceeding?

The Board is asked to decide whether the existing mining operation is a vested,
“nonconforming” use. The staff report focuses on two narrower questions within this larger
issue:

(1) Do vested rights incldue the East Materials Storage Area?

(2) Was there a “public street” running through the quarry site in 1937?

2. What legal rules govern vested mining uses?

Vested mining rights are controlled by a unique set of rules. The California Supreme
Court, in Hansen Bros. Enterprises v. County of Nevada (1996) 12 Cal. 4th 533, set five main
rules for the existence and scope of vested mining rights:

400 CAPITOL MALL
SUITE 1800
SACRAMENTO, CA 95814

WWW.DIEPENBROCK.COM 916 492.5000
FAX: 916 446.4535



DIEPENBROCK HARRISON

Mr. David Cortese, President of the Board

Members of the Board of Supervisors for Santa Clara County
February 2, 2011 ‘

Page 2

(1) The use must begin on some part of the property prior to a use permit requirement
(the “vesting date™);

(2) If the use began prior to the vesting dated, vested rights cover all property over which
the owner showed the intent to operate;

(3) Vested rights extend to all aspects of a mining operation, and cannot be limited to
individual components alone;

(4) Vested rights “run with the land” and are not extinguished by changes in ownership;
and

(5) Under state law and County regulations, mining is not just extraction of rock but
includes roads, workings, material storage, structures, facilities and equipment, that
are used in connection with the mining operation.

Staff Position: These legal principles are not subject to dispute. (See Attachment A for
a full discussion of these rules.)

3. When was a use permit first required for the site?
A use permit was first required for the site in either 1948 or 1960.

Staff Position: County staff suggests that changes to the zoning code in 1948, by
implication, required a use permit for mining. Lehigh’s position is that the County zoning code
did not expressly require a use permit for mining until 1960. (See Staff Report, pp. 8-11; see
Lehigh 01/04/2011 Letter, pp. 24-26.) Regardless, the site is equally vested using staff’s 1948
vesting date or Lehigh’s 1960 vesting date.

4. When did mining at the site begin?

Mining began in 1903, according to state records. Kaiser purchased the original 1,300-
acre mining tract in 1939, added an additional six (6) parcels to the site by 1943, and has
expanded mining operations since.

Staff Position: Staff does not dispute this. The staff report maps show the mining
property was subject to significant mining disturbance by the vesting date of 1948. (See
Attachment B, containing: (1) staff maps showing 1948 site disturbance, (2) Lehigh map
showing pre-1948 ownership, and (3) a packet showing the mining tract in 1930.)
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5. Is the site vested?

Yes, the pre-1948 site is vested because the property acquired before 1948 was openly
devoted to mining uses in connection with the cement plant operations. By 1942, the site was
the world’s largest cement production facility, equaling in output modern levels of activity.

Staff Position: With the exception of the East Materials Storage Area, staff does not
appear to dispute the site’s vested rights. (See Attachment C, Aerial Photographs 1939-Present).

6. Is the East Materials Storage Area vested?

Yes, the EMSA is vested. It was part of the original 1939 mining tract purchased by
Kaiser. By 1942, the area was heavily disturbed. Photographic evidence shows that Kaiser used
this area for combined and integrated site operations. This includes material storage which
began by 1948 and has grown progressively to today. Mining uses also included roadways to the
upper quarry, operational roads, and material storage. Metals manufacturing took place as part
of the integrated use of the area, but occurred only on a portion of the site.

Staff Position: Staff maps acknowledges that, by 1948, the EMSA was subject to intense
operations, including “cut and fill” activity. (See Staff Report map, Attachment B.) Staff,
however, concludes that additional evidence is needed to support vested rights over the EMSA,
for two reasons: (1) staff is concerned that activities in the EMSA prior to 1948 were related to
metal manufacturing uses occurring on site, and were not mining-related; and (2) staff believes
that Kaiser’s transfer of legal title to the EMSA from one Kaiser venture to another in the early
1940s negatively affected any vested rights on the site. We address each point below.

(1) The State and County define “mined lands” to include areas “in which surface mining
operations will be, are being, or have been conducted, including private ways and roads
appurtenant to any such area, land excavations, workings, mining waste, and areas in
which structures, facilities, equipment, machines, tools, or other materials or property which
result from, or are used in, surface mining operations are located.” (Public Resources Code, §§
2729, 2735; Santa Clara County Surface Mining and Reclamation Standards, § 3-L.) Staff
appears to equate “mining use” with “extraction of rock” only. This is contrary to state and local
definitions above. Staff also improperly compartmentalizes the land use, violating the rule of
mine vesting that the entire operation must be considered:

In determining the use to which the land was being put at the
time the use became nonconforming, the overall business
operation must be considered. One entitled to a nonconforming
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use has a right to...engage in uses normally incidental and
auxiliary to the nonconforming use...Furthermore, open areas
in connection with an improvement existing at the time of the
adoption of the zoning regulations are exempt form such
regulations as a nonconforming use if such open areas were in
use or partially used in connection with the use existing when
the regulations were adopted.

* % %

We have found no authority for refusing to recognize a vested
right to continue a component of a business that itself has a
vested right to continue using the land on which it is located
for operation of the business. An aggregate business does not
differ from other land uses simply because mining for some or
all of the materials that comprise aggregate is a component of
the business. Unless an independent aspect of the business has
been discontinued, the use may not be broken down into
component parts and vested rights recognized for less than the
entire business operation.

(Hansen, at pp. 565-566 [emphasis added, internal quotations and citations omitted].) The
photographs included as Attachment D (EMSA Photographs 1941-Present) show that the
EMSA was used for mine-related materials storage, mine-related roads, and administrative and
laboratory facilities for the overall operation, and is consequently vested along with the
remainder of the site.

(2) As to the transfer of title, vested rights “run with the land”. They are not affected by
changes in ownership. All portions of the quarry have changed hands many times over the years.
Staff’s position that vested rights were lost when Kaiser transferred the EMSA to another Kaiser
entity is simply contrary to legal authority on this issue. The photographic evidence shows that
the EMSA’s use for mining activities, including material storage, was never “abandoned.”

7. Was there a “public street” running through the site in 1937?
No, there was no public street running through the quarry site in 1937.
Staff Position: Staff is concerned that some portion of the site may have required a use

permit as early as 1937 if Permanente Road, which runs through the quarry site, was a “public
street” at that time. The County’s 1937 zoning ordinance required a use permit for “commercial
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excavating of natural material within a distance of 1,000 (one thousand) feet from any public
street...” (Emphasis added.) The staff report identifies an historical 1893 road deed for
Permanente Road, but staff cannot locate a formal abandonment of this road in County files.

Staff also suggests that even if no public street existed on the property, that the public
street did end at the property’s entrance, and that a portion of the EMSA is within 1,000 feet of
the road’s terminus. :

County staff, however, also acknowledges and does not dispute the following facts,
which show that Permanente Road was not a “public street” in 1937:

(1) The operation began before the 1937 ordinance was adopted.

(2) “Street” under the 1937 zoning code was defined as a “thoroughfare that provided
principal means of access to abutting property.” By the mid-1930s, the road served
the quarry and was not a “thoroughfare” which provided the “principal means of

access to abutting property”;

(3) In 1935, at a County Board of Supervisors meeting, the County surveyor reported to
the Board that Permanente Road was not a public road;

(4) In 1939, the County processed Kaiser’s cement plant use permit on the assumption
that there “are no streets upon the property or in the vicinity of the proposed plant.”
A map attached to the application shows the road terminating at the site entrance;

(5) In 1944, a recorded survey of the site, which was approved by the County surveyor,
identified Permanente Road as “abandoned.”

(6) The operator does not propose to excavate for commercial purposes on the EMSA. It
is a storage area. Even if the 1937 ordinance was still in effect, it would not apply.

(7) Current zoning regulations do not contain any 1,000-foot requirement.
(See Attachment E, containing the record evidence on this question; see also Staff Report, pp.
21-22; see Lehigh 01/04/2011 Letter, pp. 29-31.)
8. Has the County confirmed vested rights for the operation in the past?

Yes, the County has on many occasions and in many different ways found the site to be
vested. (See Attachment F.)
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Staff Position: Staff acknowledges that the County has previously found the site to be
vested. Staff contends, however, that these past acknowledgements have limited binding effect
and could be disregarded should the Board now so desire.

Staff’s takes a radical position, in suggesting that the County is free under the law to
overturn 70 years of vested treatment of the site. Facts in the record show that the County’s
vesting determinations over the years are correct. The quarry site has always operated in an open
and obvious way, and been regularly inspected by the County and other regulatory agencies.
Lehigh has invested hundreds of millions of dollars and developed long-term plans for the site on
the basis of the County’s prior determinations that the site is vested.

We hope this information is helpful to the Board in making its decision on this matter.
Very truly yours,

DIEPENBROCK HARRISON
A Professional Corporation

' "/’é 7%6,&/\
N Mt/
Mark D. Harrison

SKH:gjc
Enclosures

cc: Jody Hall-Esser, Planning Department
Lizanne Reynolds, Esq., County Counsel
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Principles Allowing the Continuation of Nonconforming Uses
For Surface Mining Operations

Vested rights “run with the land” and are not affected by changes in the
ownership of property. (Hansen, at p. 540, fn. 1; Gibbons & Reed Co. v. North Salt Lake
City (1967) 19 Utah.2d 329, 336 [“Lawful existing nonconforming uses are not
eradicated by a mere change in ownership.”]; The City of University Place v. McGuire,
144 Wn.2d 640, 651 (2001) [vested rights ran with land even after land was sold by
mining company to non-mining developer] [McGuire].)

The nonconforming use must be similar to the use in place when restrictive
changes in the zoning ordinance became effective. (See Hansen, at p. 553; Rehfeld v.
City and County of San Francisco (1933) 218 Cal. 83; City of Yuba City v. Cherniavsky
(1931) 117 Cal.App. 568; see also Endara v. City of Culver City (1956) 140 Cal.App.2d
33.) The County’s nonconforming use ordinance directly follows these general legal
precedents. (See County Zoning Code, § 4.50.020.B [“A nonconforming use may be
modified to a use deemed similar in nature, but lesser in intensity and impacts...”].)

Mining uses are specifically defined under state law and County regulations.
Both contain the same definitions:

“Mined lands” includes the surface, subsurface, and ground water
of an area in which surface mining operations will be, are being, or
have been conducted, including private ways and roads
appurtenant to any such area, land excavations, workings, mining
waste, and areas in which structures, facilities, equipment,
machines, tools, or other materials or property which result from,
or are used in, surface mining operations are located.

“Surface mining operations” means all, or any part of, the process
involved in the mining of minerals on mined lands by removing
overburden and mining directly from the mineral deposits, open-pit
mining of minerals naturally exposed, mining by the auger method,
dredging and quarrying, or surface work incident to an
underground mine. Surface mining operations shall include, but are
not limited to: (a) Inplace distillation or retorting or leaching. (b)
The production and disposal of mining waste. (c) Prospecting and
exploratory activities.

(Public Resources Code, §§ 2729, 2735; Santa Clara County Surface Mining and
Reclamation Standards, §§ 3-1, 3-cc.)

With respect to mining uses, the California Supreme Court in Hansen adopted
special rules for determining the scope of vested rights. These rules recognize that
mining operations move across a site and use land differently from normat “static” land



uses. (Hansen, at p. 553 [“Unlike other nonconforming uses of property which operate
within an existing structure or boundary, mining uses anticipate extension of mining into
areas of the property that were not being exploited at the time a zoning change caused the
use to be nonconforming.”])

This rule, known as the “diminishing asset” doctrine, allow nonconforming
mining operations to expand into unused lands even though mining activities may not
have commenced there yet. (Hansen, at pp. 553-559.) To gain the benefit of these rules,
the owner must have expressed the intent, shown by objective evidence, to include such
land in the mining enterprise before the effective date of a permit requirement:

When there is objective evidence of the owner's intent to
expand a mining operation, and that intent existed at the
time of the zoning change, the use may expand into the
contemplated area. “The very nature and use of an
extractive business contemplates the continuance of such
use of the entire parcel of land as a whole, without
limitation or restriction to the immediate area excavated at
the time the ordinance was passed. A mineral extractive
operation is susceptible of use and has value only in the
place where the resources are found, and once the minerals
are extracted it cannot again be used for that purpose.
‘Quarry property is generally a one-use property. The rock
must be quarried at the site where it exists, or not at all. An
absolute prohibition, therefore, practically amounts to a
taking of the property since it denies the owner the right to
engage in the only business for which the land is fitted.’”

(Id. at p. 553, quoting McCaslin v. City of Monterey Park (1958) 163 Cal.App.2d 339,
349.) The principle is followed by the “overwhelming number of jurisdictions” to
consider non-conforming mining operations. (McGuire, at p. 651).)

The Court in Hansen further explained that, in determining the “use” as to which
the owner is entitled to continue, the full business enterprise must be considered, not
merely individual elements:

In determining the use to which the land was being put at
the time the use became nonconforming, the overall
business operation must be considered. One entitled to a
nonconforming use has a right to...engage in uses normally
incidental and auxiliary to the nonconforming
use...Furthermore, open areas in connection with an
improvement existing at the time of the adoption of the
zoning regulations are exempt form such regulations as a
nonconforming use if such open areas were in use or



partially used in connection with the use existing when the
regulations were adopted.

(Hansen, at pp. 565-566 [internal quotations and citations omitted].)

Numerous courts have considered the type of evidence needed to establish that
property has been added to a mining enterprise. They hold that there is no formula for
how “objective manifestations of intent” may be proven. Certain factors, however, have
been found to be important, including: the magnitude and nature of the mining operation
itself, the extent of mining disturbance, progressive movement and expansion of mining
operations, exploration and geologic studies, material stockpiling, and the construction or
use of haul roads.

In Hansen, quarrying began in 1946, eight years before Nevada County adopted a
zoning ordinance that prohibited mining without a permit. The operator held over 60
acres and multiple parcels. Mining centered on aggregate removal from a riverbed, with
a smaller volume of rock quarried from a nearby hillside. While in-stream mining was
continuous, the hillside was left untouched for periods as long as three years. The
County asserted that hillside quarrying was an improper expansion of a nonconforming
use and that any vested rights to hillside mining were lost through nonuse. The California
Supreme Court disagreed, holding that vested rights apply to “all aspects™ of a mining
enterprise. Thus, once a parcel or tract is incorporated into the enterprise, the area
becomes vested even though operations may not occur for long periods. As to the
hillside tract, the court held that because mining occurred prior to the first restrictive
ordinance, there was sufficient intent to integrate the area within the ongoing mining
operation. (/d. atp. 571.)

Where land has not been mined, vested rights also may be established by evidence
of a pattern of progressive expansion. In Syracuse Aggregate Corp. v. Weise (1980) 51
N.Y.2d 278, a New York court explained that “not every inch” of the parcel needed to be
devoted to mining, according to the Syracuse court. Rather, what was important was that
the owner had engaged in “substantial quarrying activities on a distinct parcel of land
over a long period of time [which] clearly manifest the intent to appropriate the entire
parcel to the particular business of quarrying.” (Id. at pp. 285-286; see also Town of
Wolfeboro v. Smith (1989) 131 N.H. 449, 457 [expansion to 35 acres allowed by the
court, where only eight acres were mined before a restrictive ordinance was adopted];
Sturgis v. Winnebago County Board of Adjustment (1987) 141 Wis.2d 149, 154 [“when a
single owner has contiguous parcels on which an excavation operation is in existence, all
land which constitutes an integral part of the operation is deemed ‘in use,’
notwithstanding the fact that a particular portion may not yet be under actual
excavation™].)

Material stockpiling and the presence of haul roads demonstrated the existence of
vested rights in Gibbons & Reed Co. v. North Salt Lake City (1967) 19 Utah.2d 329, 336.
There, the operator used a leased parcel to stockpile sand and gravel excavated from
owned parcels. The operator also used haul roads on the leased parcel connecting to other



parcels, and contracted to supply fill from the leased parcel. These activities took place
prior to the restrictive ordinance. Accordingly, the court held that the leased parcel was
an integral part of the mining operation when the first restrictive ordinance was adopted,
and that no “expansion” occurred through its subsequent use. (/d. at p. 336; see also
Torok v. Green Township Board of Trustees, 1979 Ohio App. LEXIS 9875; Town of
West Greenwich v. A. Cardi Realty Associates, 786 A.2d 354 (R.1. 2001) [material
stockpiling and tree clearing were factors supporting a finding of vested rights].)

Other activities, including test drillings, surveys of reserves and tree clearing
provided evidence of vested rights in Moore v. Bridgewater Township (1961) 69
N.J.Super. 1, 173 A.2d 430. There, mining operations began by 1930 on a 20-acre tract
and slowly progressed. To prepare for later expansion, the owner cleared trees, test-
drilled and directed surveys to better identify on-site reserves. The town adopted its first
restrictive ordinance in 1937. In 1952, residents sought to restrain mining operations,
which by then covered only two acres, arguing that a continuation of mining was an
expansion of a non-conforming use. The court disagreed, finding sufficient “outward
manifestation of intent” to establish the nonconforming use across the entire tract. (/d. at
15-16; see also County of Du Page v. Elmhurst-Chicago Stone Co. (1960) 18 111.2d 479,
485 [construction of a rail spur and stockpiling supported positive vested rights
determination]; Bainter v. Village of Algonquin, 285 111.App.3d 745 (1996) [mineral
exploration and testing, construction of a tunnel under a road to connect different
properties, and the installation of conveyor equipment were factors used to demonstrate
vested rights].)

Collectively, these decisions show that vested rights can be established by a wide
range of activities which do not necessarily include actual mining. A broad range of facts
may be relied on to demonstrate that a parcel has been devoted to the overall mining
enterprise when the first restrictive ordinance is adopted, even where property has not
been actively mined.
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offloial survey of said township.
Together with the tenements, hereditaments and appurtepancas thersunto

belonging or app:irtaining and the reverslon And reveraions, remainder and remai ndezs,
reants, issued apd prafits thereof,
70 YAVE AKD TO HOID the sald premises, together with the appurtsnances,
unte tho said meocpnd party, amd to ite suooceasprs and assigne forsver.
IN WITNESS WHEREOF, firet gartiee have hereunto set their hinde and seals
the dsy and year first hereipabove writien.
A, C. Maitel (A, C. Mattel)
Ferne 0. Nattei (Ferne (. Kattel)

SPATE OF CALIFONNIA, CITY |

AND OUNTY OF SAK FRANCISCO )88 On this 6th day of My 1930 befors me,

the underaigned o Foetary rublic lb and for
said city end County and 3tate, resldirg theroin dmd duly oommiseipned and eworn
perspoally appeared A, C. Mattel anl Ferne Q. liatiel, his wife, Xxnown to me to Do
the persons whose names ere gubsoribed to the foregoing instrument and %hey duly
acknpwledged tp me that they executsed the eame.
IR WITRESS WHEREQF, I have hersuntp 8et my haml and
affixed my offdoial seal at my office in said City end County of gan Framoisop,
the day and year in thia certifioate first albove written.
(NOTARTAL SEAL) Xatherine Hal lahan, Fotary Publioc in and for
the City apd County of 3an Francisoo, gtate

opf Californla
My commissjon expires . ganuary 268 1934 . ’
PILING HO. I-10297 5

Filed for record at the request of Grantee May 19 1930 &t 7 min past 9
brolook A. M. $’L
MAY E. FLARRERY RECORDER 6
Fee 1.00 5f ayl ¢. Tully /~ Deputy Reocordar

compared Doo ?J compared Book
EBEHEE EBE BEB EEBEBE EBXBEBEETBEBERE BIBE BE BEBES E%EﬁiBfEBEBEBEBEBEBEBEB
OEOROE F. DAULER 70 EAE'.U CLARA HOILDIEG ¢O. LTD.

"l"'l'lﬂll!'lﬂll‘llll"lﬂlﬂ!ﬂ[ﬂ'ﬂ'ﬂ‘l"lﬂl’ﬂIl!l!l!llll!‘ﬂIﬂ [ ILRLEL BB AL B AR BABI BLELNL BN LN
GRANT DEED
THIS IEDENTURE made this 9%th day of May 1930 by and between George ¥,
panler (l single ‘man) of the Pity and county of San Frapcison, 3tate pof california,
first pety mnd Santa Clara Eelding Company, Ltd & ocorporation, @eoond party
WITHEABETH: ¥iret party, for apd in oonsideration of the sum of ten
- dollars ({{10,00) lawful money of $he United gtates, te him in hanpd paid by socopd
pu'ty. the re¢eipt whereof is hereby adkmowledged doos by these premente grant,
bl.rglin. sell apd oonvey unto meoond party and to i1is eucocessors anl assigns for-
evor. all of those oertain lote, pleces or parcols of land situate in the gopunty
of Bnnts Clara, state of Californla, and more putioularly boanded and desoribed
as foulm to wit:
_ pakoel Ne. 1: fhe southbast 1/4 of Seotion 16, 7. 7 8. R, 2 W. M. D, B.
& l-.'m cnntaining 160 mores of lend mocerding %o United 3tates Qovernment Survey.
9]0 Beginning at & 8% x 4% postimgrked 2.E.R. and A.3,1 etanding at the
peint of mtcruothn of the nnrthustarly line of the land apd right of way of
the Pan:.npn].u Enilrpad cnmpmx with the soupherly line of the Homestead Road and
from, whioh stake a white oak 16" in dlameter marked B.T.A,B.lbbears §. 52¢ ¥.
13.61 foed m” fren pipe driven in the center line 0f sald Road bears N. 18¢ 31
l-ﬁl-lﬁ tcat *am rming thenoe alorg the soatherly line of the Hemestead Road
3. 89* 671 ﬁ. ,}”-&1 foet to & 2" x 4" poet makkdd A,8,28 And B. from whioh the
mt-r uoti H oorner botlhn Seotions 10 and 11 T, 7 8. R, E W, N, D.M. bears




5%l 25
F. 89® 81 E. 10886.81 faet apd an iron pipe ariven in ths center line of saild "’;’
road bears N. 0 46' T, 30 feet, thence leaving said eoutherly line of said Roed apd
running 5. O° 467 W. 346,61 feet to a 3" x 4" post marked P,R.R. end A, 5.3, standing
in the northsasterly line of land and right of way of the Peninaular Railroed Company
thenos along the portheasterly lirs of snid Company's lapi and parallel $o the northeest-
erly line pf the San Antonie Rancho and distant thersfrom thirty {30) feet moutharly
K. 46° 5! W. 500 feet to the place of beginning and contadhsng l.461 nores &nd being a
part of Lot 5, Se0. 10 7. 7 3, R, EW. M. D. B, &4 X and & part of the gan Amtonip Ranoho
goorses true yar L7+ 35! X, as surveyed May 16, 1908 by cbhas. Herrmann of Herrpenn
fres. Sorveyor opd ¢, E, San Joge Cal, Subjeot, hewsver %o that ocortein mortgage dated X
the lat day of potpber 1928, from Iirst party as mor tgagor to Alamoda Sugar Company
a8 mortgages, recorded Ootober 3, 1928, in Volume 424 ¢f pffiolnl Recorde, Sante Clara
county, page 399 whioh asii mortgage seoond party sgsumes and agroes %o perform.
Taroel Wo. 2: Joutheast guarter (9EJ) of Seotion peventesn [17) in Tewnship
seven (7) Sooth of Range two (2) Weet Mount Diablp Base and Maridian,
Parqel fNo. 3;: 'The senthwest quarter of the soutbwest quarter (aw§ of the
SW}) of Seotion Sixteon (16) Township Seven (7), South, Range Twe {2) weet pf wount
piable Base and Werldilan, oontaining mcoording o United States Governmemb.durvey

ferty (40) nores of land. -
Paroel Eo. 4: Lota 1, 2, 3 and 4, oomprieing the fraotional northwest

quarter (EW}) eof Seotion 17, Township 7 Sonth, Range 2 weat XMounit Dieblp Base and
meridian; coentaining, sqoording $o the officlal survays of the United 3states Government
465.82 mnores more or less.

Fargel No. 5; TLote five (5} wix (6) seven (7) and eight (8] being the sputh-
wot quirter of Section sevenieen (17) vowhahip Seven {7) Bputh, Bange Two (2] West
weunt plable Base and MNeridien, and all of said pouthwest quarter of sald 3eotlon and
cootaining sne hunfred fifty four and 50/180 (154.50) acrea mors or laes but exoluding
anl exeepting therefysam. that gertain paroel of lapd more partioularly desoribed as
fellowa to wit.

Beginning at an iron pipe se% for tho guarter ssotlion ocorper between Seotions
seventean (17) and twenty (20) Townshipyseven (7) South, Eange TW (2) Fest Mount
plable Base an4 Neridian, from whioch is set an iroen pipe on rifge, south eighty nine
(89%) degrees fifty ome (51) minutes east two hopdroed one and 5/10 (801.5) fest;
thenoe north eighty Eins {89°) degreen £ifty one {51v) minutes weat eighteen and 16/100
{18.18) ohains to & steke from whigh bears a live pak tres parked with & blaze and a
round tin sputh eighty nine {89°) Degrees fifteen (157) miputes eant twenty six end
8/1p (86.8) feet, themoe morth sns (1°) degreo. twenty eight (208') minutes west twenty
tws (2B) obaine, to a otake; thenos sputh eighty nins {89%) degrees 21ty ona (511)
minutes east eighteen and 16/100 (16.18) ohains to a stake; thence sputh ome (1)
degres twenty eight (267) minutes oast twenty twp {28} ohaine o the plwoe of beglinning.
oontaining forty (40) agres and being & part of ths sputhwent quarter of eaid Seotion
g ovonteen (17) mownship seven (7) Bputh, Range two (2) Weet, youn¥ plablo Basm and
yeridian.

Ppgother with the tenements, hersditements agd:appurtenancesr thersuntio belonging
or apperiaining, and the reversipn and reverslone, remuinder and remaindars, rents,
jesnes and profite thereof.

T0 HAVE AND T0 HOID eald premimes %opgethor wiih the appurtonances, unto
seoond party, aod to its mooessors and nusignﬂ foraver.

IN WITEESS VHEREOF, first party has hereuntp set his hand seal the dg und

yoar firast hereinalNove written.

George F, Dauler (3BAL)
{george ¥, paler)

BTATE OF CALIFGRNIA, CITY )

AFD COUNTY OF 84N FRANCISCO }83 . On this l3th day of May 1930, before me, the

. ~ unflereigned & Fotary Publie in and for said
city anml County eod Stato, residing therein duly oommissioned and aworn persopally
sppearsi george ¥, Dauler known %o me to.be the person whose name la pubscribed %o
the feregeing instroment ani he duly acknowledged to me that he exsouted the same.
TN WITHESS WHEREOF, I have herounto set sy hand and affixed =y official
goal at my offige in sala City apd County of 3an Franoisop, tho day and year in this
oertifionte £irst above written,

. (moTARIAL SEAL) yatherine pallahan, Notary Public in end for the

oity spd Qounty of 3an Frapoisco, State of
californie
¥y oommission expires Junuary B8, 1934

FILING NO. I-10298
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TO BANTA CLARA ROIDIXG CO.LTD.
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A, C. MATTEI ET? UX

lll!Hllllll!l’l!l’Il'\‘l"l'"lll‘lll'll"'rl!lﬂ'l'l'! "
GRANT DEED

THIS INDENTURE mads and entered into this 6th day of way l93Q by and
between A, C. Mattel and Ferne O. Mattei, his wife; of the City and County of San
Francisor, State of California, Pirst Partiese and Banta Clara Holding Compeny Ltd
a oprporation, @eoond party. -

YITRESSETE: Firet parties 1n opns eration of the sum of Ten Drllars
{$10.00) lawfol money of the ynited States to them im hand pajd by second party
the raceipt whersof im hereby soknowledged dp by those presonts grant, bargiin, poll,
and oonvey umntp second party, end tp ite sucocessors and asaigns forever, all ot
that oortain lot, plece or parcel of land gituate in the Cpunty of dante Clera,
gtate of galifprnia end more partfioularly describad as follows:

Lota 3, 4, T epd 6 of sectipn 18, Township 7 Spath, Range 2 west Mount
piable Base and Keridian, oontelnirg 162.5 agres more pr lesa agoording 1o the

official survey of sald township.
wogother with the tBnemonta, hereditements Bnd appurtenapces thereunto

belongling or appertaining and tholreverainn and reveraipns, remeinder and remelnders,
ponts, ilesues and profits thersof,
70 HAVE AND TO HOID the paid promimes, together with the appurtenances,
anto the maid second party, snd %o 1ts sucoesssTs anl apelgne fprever.
IN VWITSEESS WHEREOF, first parties have hereunto sat their hands apl seals
the day and year first hsreinaboya wyitten.
A, D. Mattei (A. C. Mattel)
Farne 0. Mattel (Ferne Q. rattel)

STATE -OF CALIFDEN3IA, CITY } .
AND 7CUNTY OF SAN FRANCISCO )88 om this 6th day of May 1930 before me,
the underasigned a Fpiery Publlc ih and for

saia ¢ity and County and state, residing therein dnmd duly opmmisalioned and awoern
porgopally appeared A, C. yattel anl Ferne 0. lrattel, hie wife, known to me to be
the perspns whose names BIe subseribed to the foregoing instrument and thay daly
acknowledged to me that thay axecuied the pame,

IN WITHNESS WEEREOF, I have hereunto set my ham amd
affized my vffdcial peal at my offlce lin gaid City api County of 3an Francldos,

the day and year in this certifioate firet abpve written.
{NOTARTAL SEAL) gathorine Hallahan, Fotary Publio in and for
the City and County of Jan Franolsoo, gtate

of Californis
My oommissjon expires .‘January £0 1984
FILING RO, I-lo2S7
Filed for rooord at the request of Greanteeo May 19 1930 at 7 min past 9
prolock A, M.
¥AY E. FLARNERY RECORDER
Foe 1.00 5L - gyl ¢, Tally /;7 peputy Recorder
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GEORGE F. DAULER T0 SARTA OLARA HOILDING CO. LID.
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GRANT DEED .

THIE INDENTURE made this 9th day of Mey 1930 by and between Geolge F,
pauler {a 8ingle man) of the ity and County of 3an Franoisos, State of california,
firat party and Sante Clars Holding Compeny. 746 B ocorporation, asweoond party

WITEESSETH: First party, for and in opnsideratipn of the aum of ten
dpllars (H10.00) lawful money of the United gtates, $o bim in hand paid by sewnd
wmvhn. tha ranaipt whereof ig hereby adknowledged does by theae presents grent,



All thoe provieions of thiw XodFruumut shall apply Hu ewd BWANY
tLho Jegal representativen, sucvespors ond apsigna i osoh party horeto, Tespectlvely.
IN WITN K9S WHERREOF, the trustor has exocutod these presonts,
W. 1. Parlkn
midy Coymnor Paxdiin
STATE (F CALIFORNIA )
COURTY OF SANTA CLARA )85 Ou enis 20th day of February 1¥30 befors me,

Egerton D. Lakin e Npotery Public in end for
peid- County of Samtae Clare, Stute of Califormia, residing therein, duly com-
misusioned and swern, permcnally oppesred W. H. Parkin end Emily Gaynor Parkin,
hiz wife, known to me to be the perscns described in end whogsy names ere
subsorived to the within instrument mmd acknowlegded ta me thet they executsd the wame,

IN' WYTNESS WHEREOF, I have hereunto set my hand end affized my
offioial seal the dey and yesr in this ocertifioate firet above written.

{NOTARIAL SEAL) Egerton P, Lakin Notary Public in and for said
County of Sante Clare,State of Californie, ,—g?ﬁo

My oommizsion expires Maroh 19, 1230
PILING NO I=3753%
Filed for record et {he request of San Jose Abwutract nnd Titls
Insuranes Co. Feb 20 1930 at 4Y min pest 10 o'oclook A, M.
MAY E. FLANNERY RECORDER 60 /9
J. H, Thomas Deputy Reoorder
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WILLIAM MACNIDER ET UX TO SANTA CLARA HOLDING CO, LTD.
e L L - e R R Lt N A R R e N N R o LI L L LN L
QUITCLATM DEED |
KNOW ALL MEN BY THESE PREBENTS: Williem Meonider end Harriett Maonider
his wife, of the City and County of 8an Franoiascc,State of. Californis, firet perty,
for and in consideration of the sum of ten dollers {$10.00) end cther good and
yvalupble consideretion to him in hend paid by Sente (lare Holding Company, Ltd.
Becond party, receipt whereof is hereby acknowleldged, does by these presents
demipe, relemse apmd quitolaim unto seocond party, all of first party's right,
title end intereat in apd to the following desoribed lend situate in the County of
Bante Qlare,State of Californie, end more particularly desoribed as follows, to wit:
The southwest quarter of the northwest guarter amd the morth half
of the pouthwest quarter emd kbes 3, 4, 5 end ¥, end the southwest quarter of
the southeast quarter and the southeast quarter of the southwest quarter of
Section 16, Township 7 South, Reange £ West, Mount Diablo Base and Meridima| the
northwest guarter of Seotion £1, Township 7 South, Renge E West, Mount Diablo
Bapo and Noridian, oontaining 489.04 aores more or’ less,
TO EAVE A0 TO HOLD the above desoribed land unto second party,
and to its successors and aseignas forever,
WITNESS the hand apd seel of firat pnrty, thia 13th day of

a, L

February 1930.

Williex Maonider (SEAL)
(1114 em Macnider) ‘
Herriett Mesonider (9EAL)
(Harriett Maonider)
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BTATE (@ CALIF(RNIA )
CITY AND OOUNTY OF SAN FRANDISCO )SS Om this 14th dey of Februsry 1930 before me,
the undersigned, & Notary Public in end for
the City and County and State aforesaid, residing therein, duly commiseioned and
sworn, personally eppeared Williem Maonider and Harriett Maonider hls wife,known to me to
be the persons whose names sre subsoribed to the foregoing inatrument and they
duly acknowledged to me that they executed the sams,

IN WITNISS WHEREOF, I bave hereunto set my bhand end affixed my
offioinml seel at my office in mid City’ and County of 8an Freneiaco, the dey and
year in this certificate first above written.

{NOTARIAL SEAL) Eatherine Hallahen Notary Public in and for the
City amd County of San Franoisco,State of Californie.
My commission uxpiroa Jenuary 28, 1934.
FILING NO I~3762
Filed for record at the request.of San Jose Abstraot end Titla

Insuranes Co, Feb RO 1930 at 37 min past 12 o'olook M,
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SEVERO B. RANIA - TO CHARLES CEIRO ET UX
it g ind gk pl gk nE nknkpkalinEnRaEadndnindnd ninkn taBndnEnd nb of vk B pln o Bnk ok pfnFn knky By
SURRENDEIR OF LEASE

THIR AGREEMENT made the firet dey of February 1950, between Severo
B.Renia, first perty, and Charles Ceiro and Mary Ceiro, his wife, seoond perties.

WITNESSETH: Wharoas said second parties did, on or about April
10th, 1029, leass to first party certein reel property situated sbout one-fourth
nile Soath of the City Limite of the City of Gilroy on the eanst side of the Monteroy
Road, 1n Santa Clere County, State of Celiformia, for e term of two yoers,

And wheroanm said parties heve hed oertain mutuel diugramenta
oconverning maid leass agreement,

NOY THERIFORE, sald perties do mutually agree that said lease 1s
wholly terminated andl abendoned, and of no further foroe and effeoct, and said
parties do mmtually waive any and all cleims or demepds which they may have
agninst edoh other caused by or arising from seid lease, and first party does
further mirrender end ¥ield up unto second parties the land and the premines
therein demised, to the intent that the term thereby oreated ahall) merge and be
extinguished in the freshold of the seld premises, '

1N WITRESS WHERE(Y, said parties have hereunto set their hands the
day end year first above wri tten,

Severo B, Ranis
Mrst Party
Gs Colro
Mery Ceira
Second parties
STATE Of CALIFORNIA )
COUNTY OF sum CLARA )88 0n thie first day of February in the year ome
thoumnd nine hundred and thirty before me,
Chester B. Romns, a Notary Publio in end' for the County of Santa Claras, perscnally
appeared Bevero B, Renias, Charles Ceiro and Mary Ceiro, known to me to be the
parsons whose nemes are subsoribed to the within instrument and asckmowledged to me
that they exmouted the mmme.
IN WITNESS WHERECOF, I have herountc set my hend and affixed my
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LOoUIS A. FELLIER BT UX TO BANTA CLAIIA HOLUYRC OOMPANY LID
n, u)n}n)n}a)u)n )n]u )n,“w,n}u)u}n)u)wju)-,u)n}n )ﬂ)n)u)n‘\wi n]n] ll)'l)“ }rr)u-)n)n} )
IHED

THIS INDENTURE, Made this 20th dey of Fabruary, 4.l., 1030, batween
Louls A.Pellier and E.J.L.Pellier, both of the County of fanta Olars,
Btate of Oslifornia, the parties of the firet part, and Sents (Qlars Holding
Oowtpopy, Ltd.,, a corporation organized end existing wnder Sha lLaww of the
State of Mevada, apd having its prinoipal place of Lusiness within the
Btate of Oalifornia at the Otty and Qounty of San Franoinoo,8tatoe of
(Oaliforals, the party of the sesocond part,

VITNEBSETH: That the sald parties of the first part, for amd in
oconsideration of the sun of Ten {$10,00) Dollurs, lawful money of the
United Btales, and other valuable oonaideration, to them in hend paid by
the said party of the seoond part, the reocesipt whersof is hereby asknowledged,
do by these presents grant, bargain,sell, convey and oonfirm unto the
6al1d party of the seoond part, and to its successors and' assigns forever,
all those certein lots, pieces or paroels of land situnte, lying aud delng
in the Oouniy of Banta Olaras,8tate of Oalifornis, and bounded and partioularly
desoribed am follows, to-wit:

Lots three (3), four (4), five (G) and seven (7), and the Bouthwest
quarter of the Northwest quarter, and the Nortb one-half of the Southwest
quarter, and the Goutheast quarter of the Soutbwest quarter, and the South-
west quarter of the Southeast gquarter, all of Seotion Bixteen (16), and the
Northsoat quarter of Bsotion twenty-one (Al), all in Township Seven (7)

South, Nange Two (B) West, Mount Diablo Base mnd Meridian;

Containing 489.04 sores of land, mare oOr lesa.

TOOFTHER witb all and sicgular the tonements, hereditaments and
sppurtenances therounso belonging, or in anywise apperteining, end the
reversion and reversicns, remainder and remeinders, rents, issues and profits
thereof,
TO HAVE AND TO HOLD all and sioguler the seld premisaes, together with
ths appurtensnnes, unto the said party of the segond part, and to 1ts

du0oes00rs, heirs and samigne foraver.
IN WITNESS WHERECF, the seid parties of the riret part Lave hereunto

set their hands and seals, the doy and yvar first sbave wristen.
Louis A.Pellier (Beal)
E.J.L.Pellier (Seml)

OTATE OF OALIFORNIA }B8. On this BOth dey or Felruary, A.D, 1930, befors

* QOUNTY 0F BANTA OLARA) me, Ma.7.Jamee, & Notary Publio in and for the

i}ﬁ?:?“ ]

OJounty of Santa Olares,f8%ate of (aliformim, residing
Yherein duly commissioned und sworn, personally appeared Louls A.Pellier anpd
I.I-L.Po;uor mown to m tc be the persons desoribed lh, vhose names ars
subsoribed %0, and who executed the foregoing instrument, and they duly

ackmoviedged %0 me thet they executed the smme,
' IN WITHES WHEREOF, I bave hereunto se$ my band and affized my officiel

seal i$ iy offfoe in said County, the dey and year in $his Osrtifiomte first
adovée-written,

{ FOTAKIAL SRAL) ¥n. F.Jmmes Notery Public ih and for the
« 0 ‘ County of Santa Olare,S%ats of California,
W FILING RO I-=B3763

‘ Filed for record at the request of San Jose Abstreot amd
1'111- Insuzanos Oo. Feb 20 1930 at 38 min. past 18 o'elnok M.
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1937 ZONING ORDINANCE
1935 BOARD HEARINGS ON ROAD CLOSURE

1937 Zoning Ordinance — Definition of Public Street

Street: A public or private thoroughfare which affords

the principal means of access to abutting property,

including avenue, place, way, drive, lane, boulevard,
highway, road and any other thoroughfare except an alley

as defined herein.

1937 Zoning Ordinance — A-1 Uses

(a) Uses Permitted:

All uses not otherwise prohibited by law; provided,
however, that none of the following uses shall be
established in any “A-1” district unless and until, in any
such case, a use permit, as provided in Section 35 of this
Ordinance, shall first have been secured for such use:

* ok ok

3. Commercial excavating of natural materials

within a distance of one thousand (1000) feet from any

public street.

September 23, 1935 Supervisors Minutes

The patition of Vru Egplnosa, oi,

al., ip prosented and road rogunsting tho ro~-opan-

ing of tho Pormenente Romd, tn Suporviaor 'o District Mo, 3, &hd the romoval of e gate, The

¢hairman orders bhat sald pbition b peforred to Supervigor Cooley.

September 30, 1935 Supervisors Minutes

Kntono Placss audregsged the Joard protesting sgainst a gale soress the Permanente
road, \n Sunervisor’s Mstrict No. % The surveyor adviced the dorrd on sald matter and

gbated that eald gate wus not acrons & coanty road,
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EXHIBIT F




Santa Clara County’s Prior Acknowledgements of Vested Rights
For the Permanente Quarry

The Quarry has always operated in an open and obvious way. The County has
been fully apprised of these operations, and confirmed the Quarry’s vested rights through
numerous affirmations.

On at least six (6) occasions (February 1971, April 1971, May 1972, December
1980, March 1985, January 1994), County Counsel’s office or the Planning Department
advised members of the Board of Supervisors or Planning Commission that the Quarry
was vested.

On at least fifteen (15) other occasions, the Planning Department told the
California Department of Conservation that the Quarry was vested. This includes a
November 27, 2006 letter to the Department’s former director, as well as every
inspection report of the Quarry since 1993,

On at least twelve (12) different occasions, the County’s acknowledgement of
vested rights is directly implied from particular actions. In March 1985, for instance, the
County approved the reclamation plan, which would not have been legal without a use
permit if the County did not also consider the Quarry to be vested.

These affirmations are listed below, and detailed in Lehigh’s Appendix G, and
also in the exhibits to the staff report.

° On May 8, 1939, the Board of Supervisors granted Kaiser a use permit to operate
the cement plant. The Board did not require a use permit for the continued
operation of the quarry, which by then had been operating for nearly 40 years, and
which would supply material for the cement plant. This is strong evidence that
the Board of Supervisors believed the quarry was an existing, legal operation at
that time.

) In 1950 and 1955, the County granted amendments to the use permit. Again,
nothing in the record of these proceedings suggests the quarry was not fully
accepted as a legal, nonconforming operation.

. On August 23, 1956, the Planning Commission confirmed that Kaiser possessed
the right to operate the rock plant as part of its existing use of the Facility, in
response to an earlier inquiry from the company.

] On February 22, 1971, a County staff memorandum to a Supervisor described the
quarry as “a lawful nonconforming use” which “may continue to operate™ in
accordance with its nonconforming status.

° On April 12, 1971, County Counsel wrote to Supervisor Victor Calvo, explaining
that the “quarry, being a nonconforming use” was legally allowed to expand to the
entire parcel owned on the effective date of the zoning ordinance,



On May 9, 1972, County Counsel made a presentation to the Board of
Supervisors. County’s Counsel’s handwritten notes from that meeting indicate
that he described the quarry as a legal, nonconforming use.

On August 18, 1972, the Kaiser Companies granted a Ridgeline Protection
Easement to the County. The County sought the easement in recognition of
Kaiser’s vested rights. As recorded by a newspaper article, County counsel stated
in a public meeting that “quarrying standards...do not apply to Kaiser since the
Kaiser operation is a nonconforming use dating from 1939.”

On September 22, 1977, an intemal County memorandum stated that the issue of
vested rights had been researched and that “the rock quarrying operation was
established on this site prior to any requirement of a use permit.”

In August 1977, Kaiser applied to the County to modernize the cement plant. The
County approved the project, without raising any issue regarding the legal right of
the quarry to operate.

On December 15, 1980, a memorandum by Fifth District Supervisor to the Board
acknowledged limits on the County’s authority over quarrying operations.

On March 27, 1984, the Planning Department wrote to Kaiser to advise the quarry
of new County regulations that required the quarry to prepare a reclamation plan.
The letter was clear that a use permit would not be required: “the Kaiser quarry
has been continuously operated since 1932 and the property is exempt from the
requirements for a use permit...”

On March 7, 1985, the County approved the reclamation plan without requiring
Kaiser to obtain a use permit. The absence of a permit would not have been legal
under SMARA if vested mining rights did not exist. The staff report provided by
the Planning Department further stated: “The quarry has no use permit, being a
legal non-conforming use.”

On March 29, 1988, the Zoning Administrator confirmed vested rights in
connection with a new line of aggregate products (known as mineral aggregates)
which the company planned to process and sell. The Administrator stated that a
permit was unnecessary: “Because of [the Facility’s] status as a legal
nonconforming use and the fact that this overburden already exists, puts this rock
processing facility as a use which has been historically allowed at this site.” The
mineral aggregate plant was built next to the EMSA.

On July 25, 1991, in connection with proposed rock plant upgrades, the Zoning
Administrator stated “no discretionary permits are necessary from the County for
the proposed modifications and additions. The proposal is consistent with
Kaiser’s historical quarrying uses.”



Since 1991, the County has reported the Facility as “vested” in annual inspection
reports to the California Department of Conservation. The annual reports also
reflect a good compliance history; at no time until 2006 did the County note any
violations.

In a January 4, 1994 memorandum to the Fifth District Supervisor, the County’s
attorney described the Facility as a vested site.

On June 7, 2006, the County provided the State Mining and Geology Board with
background information regarding the Facility and certain legal deficiencies
alleged by the Department of Conservation. The letter did not raise vested rights
as an issue.

On October 10, 2006, the County issued a notice of alleged SMARA violations at
the Facility. The notice listed the known violations, but did not raise any issue of
vested rights.

On November 27, 2006, the Planning Department provided a report to the state
Department of Conservation which specifically acknowledged the Facility’s
vested rights (emphasis added):

Your letter also indicates you are interested in the zoning
information regarding the Hanson Permanente Quarry and
Cement Plant. Our records indicate that the quarry
operation is located...[in areas] currently designated
“Hillsides” by the County General Plan and Zoned “HS”
under the Zoning Ordinance.

It should be noted that quarry operations are allowed in
Hillside areas under Section 2.20.020 of the zoning
ordinance, subject to obtaining a Use Permit... In the case
of the Hanson Permanente Quarry, the operation was
established before the zoning ordinance regulations
were adopted and therefore has been recognized by the
County for many years as a legal non-conforming use.

On May 35, 2007, the Planning Department issued a public notice regarding the
CEQA process for the Facility, which stated: “the mine is a vested mine, which
means there is a right to mine on the project site.”

On May 21, 2008, the County wrote to Lehigh to discuss the Facility’s
compliance status, and to update the compliance schedule for the Facility. The
letter did not raise any issue of vested rights.



On June 20, 2008, the County issued a notice of alleged SMARA violations at the
Facility with respect to the EMSA. The notice did not raise any issue of vested
rights.

On April 14, 2009, the County entered into an agreement with Lehigh which
authorized Lehigh’s continued use of the EMSA without a use permit, subject to
applications for a reclamation plan amendment. At no time did the County raise
or suggest that the Facility was not vested in its underlying uses. The County’s
actions are wholly consistent with over 70 years of the Facility’s operation.
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